I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ADRI ENNE MARTI N and : ClVIL ACTI ON
FLORENCE MARTI N )
V.
ROBERT DAVI S E NO. 06-cv-1121-JF
MEMORANDUM AND ORDER
Fullam Sr. J. July 31, 2007

Plaintiffs brought this action to recover danages
sustai ned in an aut onobil e acci dent which occurred on May 13,
2005. Plaintiff Adrienne Martin was driving her nother, Florence
Martin, and another relative fromtheir hone in Virginia, to
attend a nephew s coll ege graduation. As they approached the
intersection of Gulf Road and Route 202, intending to nmake a
right turn into the intersecting highway, the defendant’s vehicle
was about to enter the highway fromthe parking | ot of a Wawa
store. The defendant, noting that Ms. Martin’s right turn signal
was activated, incorrectly assuned that she was about to enter
the Wawa store, rather than the nearby highway. He pulled out
onto the highway, and the two vehicles collided. The left front
of the Davis vehicle struck the right front of the Martin
vehi cl e.

At trial, the defendant conceded that M. Davis was
negligent, and | concluded that there was no valid basis for a

finding of contributory negligence on the part of the plaintiff



driver; the only issue for the jury to resolve was the question
of damages. After a two-day trial, the jury found in favor of
Fl orence Martin in the sum of $600, and awarded plaintiff
Adrienne Martin zero dollars. Plaintiffs now seek post-trial
relief.

Plaintiffs contend that the verdict was against the
wei ght of the evidence. Adrienne Martin testified that, at the
time of the inpact, her right knee flew up and struck the
dashboard, causing a torn neniscus and other injuries. Her
not her, Florence Martin, struck her head and shoul der agai nst the
back of the front seat. She was taken by anbul ance to a nearby
hospital, where she was detai ned for several hours. As to both
| adies, their treating physicians verified the extent of their
respective injuries, and their accounts of post-accident nedical
care.

| have concluded that a new trial should be ordered.
Wil e a reasonable jury could decide that sonme of the harm
Adrienne Martin experienced was the result of pre-existing
conditions, and not caused by this accident, the overwhel m ng
evidence was to the effect that she did in fact sustain sone
physical injury in the accident, and undoubtedly sustained
significant interference with her life. She sustained the fright
and shock of the accident itself, and was deprived of the

pl easure of attending her relative s graduation. Moreover,



al t hough she had sustained an injury to her left knee a couple of
years earlier, the evidence as a whol e nakes clear that it was
her right knee which was injured in this accident, and her right
knee for which she has been treated since the accident. In ny
view, the jury could not reasonably conclude that she sustained
no damages whatever in this accident.

As to the plaintiff Florence Martin, | conclude that
$600 is a grossly inadequate award. There was no significant
di spute about the extent of her injuries. Mreover, even if it
wer e concl uded that she sustained no significant after-effects,
for an elderly lady to be transported by anbul ance to hospital,
kept there until 2:00 a.m, and required to undergo subsequent
MRl eval uation, sufficed, in m view, to require a greater award
t han $600.

Quite apart fromthe question of the adequacy of the
jury’s award, | amsatisfied that the jury's verdict was tainted
by the manner in which the case was tried, and the nunerous
errors which went unnoticed. Plaintiffs were prejudiced by the
fact that their counsel made no claimfor property danage or
medi cal expenses, and made no effort to satisfy the jury's
probabl e curiosity about those matters. Neither counsel nor the
court explained to the jury that issues concerning the damage to
plaintiff’s car and the nedi cal expenses sustai ned were being

adj usted el sewhere. (Actually, as | now understand it,



defendant’s liability insurance conpany paid the property damage
claimdirectly to plaintiff’'s insurer. The record contains no
information as to who paid the nedi cal expenses, except that the
plaintiffs did not personally make those paynents.) | do not
suggest that this circunstance al one would warrant post-tri al
relief, but it forns a part of the overall picture.

O greater inportance, defense counsel’s cross-
exam nation of the plaintiffs was excessively argunentative, m s-
stated the evidence, and nade it difficult for the jury to
di stingui sh between what the evidence actually was, and what
counsel purported to believe the evidence should have been.

It did not occur to counsel for either side to nove for
judgnment as a matter of |aw at the close of the evidence. Before
cl osi ng argunents began, however, | made clear that, since
def endant’ s negligence was conceded and there was no evi dence of
contributory negligence, the only issue to be decided by the jury
woul d be the damages issue. Defense counsel neverthel ess
proceeded to devote a major portion of his closing argunent to
suggesting (1) that plaintiff Adrienne Martin was partially at
fault for the accident, since she was not famliar wth the area
in question; (2) that plaintiff should not have been driving the
car that night because, in 1999, she had sustained a detached
retina which inpaired her vision at the tine (but not at the tine

of the accident); and (3) that the defendant driver should be



comended for conceding his negligence, whereas Ms. Martin was
unwi Il ling to admt her own fault. Even though plaintiffs’
counsel (remarkably) failed to object to any of these m sdeeds,
now concl ude that the court should have taken corrective action
at the tine.

| also feel constrained to note that, although the
court’s charge was not objected to in any material respect by
ei ther counsel, the charge is vulnerable to the criticismthat
“pain and suffering” was not adequately defined as including
enotional distress as well as physical pain.

Upon assessnent of the entire record, | conclude that
the appropriate renedy is a newtrial, limted, of course, to
plaintiffs damages.

An Order foll ows.
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ORDER

AND NOW this 3st day of July, 2007, upon consideration
of post-trial notions, IT IS ORDERED
That the verdict of the jury is SET ASIDE, and a new

trial is GRANTED

BY THE COURT:

[s/ John P. Fullam

John P. Full am Sr. J.



